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In the 


llnitfd States (Emtrt of Appeals 

For the Second Circuit 
No. 75-4169 


Trans World Airlines, Inc., 
—against— 


Petitioner, 


Civil Aeronautics Board, 

Respondent. 


ON PETITION FOR REVIEW OF ORDER OF 
TIIE CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 


The Issue Presented for Review 

1. Whether the Civil Aeronautics Board by the adop¬ 
tion of Regulation SPR-85 authorizing U.S. supplemental 
air carriers and foreign charter air carriers to perform 
One-stop-inclusive Tour Charters has in effect author¬ 
ized such carriers to sell air transportation to the gen¬ 
eral public on an individually ticketed basis, which does 
not constitute the sale of “charter trips”, and has thus 
exceeded its statutory authority under §§101(36) and 
401(d)(3) and 402(b) of the Federal Aviation Act of 1958, 
49 U.S.C. §§1301(36), 1371(d)(3) and 1372(b). 
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Statement of the Case 

A. Nature of the Case 

Petitioner is a regularly scheduled United States air car¬ 
rier holding certificates of public convenience and neces¬ 
sity issued by the Civil Aeronautics Hoard (the “Board”) 
pursuant to Section 401(d)(1) of fie Federal Aviation Act 
of 1038 (the “Act”), 4!> F.S.C. Fill(d)(1), authorizing 
petitioner to engage in interstate and foreign air trans¬ 
portation on both a scheduled and charter basis. 

Petitioner seeks review of an order and regulation 
adopted by the Board which, by authorizing F.S. supple¬ 
mental carriers to operate so-called One-stop-inclusive Tour 
Charters (“OTCs”), permits such carriers to provide air 
transportation to the general public on an individually 
ticketed basis. Since F.S. supplemental carriers may be 
and are licensed to engage only in bona fide charter oper¬ 
ations, the order under review is beyond the Board’s power 
under the Act. The Act requires the Board to preserve 
the distinction between charter and individually ticketed 
services. 

B. The Course of the Proceedings Relate 

By notice dated October 30, 1074 (EPR-281/SPDR-38/ 
OD1J-9) (la),* the Board invited comment upon its pro¬ 
posal to establish the “new class of charter designated as 
a One-stop-inclusive Tour Charter (OTC).” 

Following receipt of comments, the Board on April 10, 
1075 issued a Supplemental Notice of Proposed Rulemaking 
(EDR-281 B SPDR-38B/ODR-9B) (la). 


* References are to the Board’s regulation under review set 
forth in petitioner’s Appendix at pp. la-lOla inclusive. Unless 
otherwise indicated, emphasis is supplied. 
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After consideration of the comments received in re¬ 
sponse to both the original Notice and the Supplemental 
Notice, the Board on August 7, 1D75 adopted Regulation 
SPR-85 authorizing all direct air carriers to operate OTCs 
meeting the following requirements: 

(a) The “tour" shall include ground accommodations 
and services, as defined; 

(b) The charter must be for 40 or more seats; 

(c) The charter must be on a round-trip basis (but 
a different carrier may operate the returning trip); 

(d) The minimum duration of the charter must be 
7 days (or 4 days in North America); 

(e) The air transportation must be performed by 
direct air carriers (including U.S. supplemental and 
foreign charter carriers) holding certificates or per¬ 
mits issued by the Board; 

(f) A passenger list must be filed with the Board 
30 days prior to scheduled departure (or 15 days prior 
to such departure in the case of North American OT(’s) 
containing a statement that each participant has en¬ 
tered into a contract with the tour operator and has 
made full payment for the tour; 

(g) The tour price shall be not le>s than the price 
of the seat (i.e., the charter price +• the number of 
seats) plus $15 for each night of the tour. (4Ga-47a). 

C. The Statutory Provisions Involved 

Under the A.t U.S. supplemental air carriers may en¬ 
gage only in “supplemental air transportation.” § 401(d) 
(3), 49 U.S.C. §1371 (d)(3). 

“Supplemental air transportation” is defined as “charter 
trips, including inclusive tour charter trips, in air trans- 
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port at ion ... to supplement the scheduled service autho¬ 
rized by certificates of public convenience and necessity 
issued pursuant to Sections 401(d)(1) and (2) ot this Act.” 
$101(36), 49 U.S.C. $1301(36). 

D. The Meaning of “Inclusive Tour Charter Trip*" 

Under the Act 

(a) Public Law Jt 7-526 

In July 1962 Congress enacted Public Law 87-528, 76 
Stat. 143, amending the Act so as to establish a compre¬ 
hensive system tor the certification and regulation of l T .S. 
supplemental air carriers (“the 196_ amendment”). I nder 
the 1962 amendment tin* Hoard was empowered to authorize 
these carriers to engage in “supplemental air transporta¬ 
tion”, which was defined a>: 

“charter trips, in air transportation ... to supplement 
the scheduled service [of the regular route carriers] 
authorized by certificates of public convenience and 
necessity issued pursuant to sections 401(d)(1) and 
(2) of this Act.” 

The legislative history of the 1962 amendment has been 
examined in depth by the I'nited States Court of Appeals 
for the District of Columbia Circuit and by this Court.* 
Both Courts agreed that Congress intended to protect the 
scheduled airlines from individually ticketed operations by 
the supplementals. 

The District of Columbia Court said that a primary pur¬ 
pose of the 1962 amendment was “to maintain the regula¬ 
tory scheme of the Federal Aviation Act and the protection 
of the certificated carriers . . . by eliminating unregulated 

# American Airlines, Inc. v. CAB, 305 F.2d 939 (D.C. fir. 
1966); Pan American World Airways, Inc. v. CAB, 380 F.2d 770 
(2d Cir. 1967). 
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individually ticketed point-to-point competition from the 
supplementals.” (.'165 F.2d at 944-45). 

This Court said that “it must be remembered ‘that a 
prime concern of Congress was to muintain the integrity 
of the charter concept—to preserve the distinction be¬ 
tween group and individually ticketed travel.’ American 
Airlines v. Civil Aeronautics Hoard, supra, ‘148 F.2d at 
354. Sec Conference Report, Il.R. Rep. No. 1950, 87th 
Cong., 2d Sess. 14 (19G7).” (380 F.2d at 779). 

(b) The Board's Authorization of “Inclusive 
Tour ('.barter Trips" 

In 19GG the Board empowered the U.S. supplemental air 
carriers to conduct “inclusive tour charters.” These were 
defined as round-trip tours combining air transportation 
and land services meeting the following requirements: 

(1) A minimum of seven (7) days must elapse be¬ 
tween departure and return; 

(2) The land portion of the tour must provide over¬ 
night hotel accommodations at a minimum of three 
places otln r than the point of origin, such places to 
be no less than 50 air miles from each other; 

(3) The tour price must include all hotel accommo¬ 
dations and necessary air or surface transportation; 

(4) The tour package price must be no less than 
110 percent of the lowest available fare charged by 
the scheduled air carriers for comparable individually 
ticketed traffic. 

The United States Court of Appeals for the District of 
Columbia Circuit upheld the Board’s action with respect to 
domestic inclusive tours in American Airlines, Inc. v. CAB, 
3G5 F.2d 939 (19G6). 
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This Court, however, held that the Hoard had exceeded 
its statutory powers in authorizing foreign inclusive tours. 
Pan American World Airways, Inc. v. CAB, 380 F.2d 7i0 
(1907). This holding was subsequently affirmed per curiam 
bj an equally divided court sub no m. World Airways, I nr. 
v. Pan . I mcrican World Airways, Inc., 391 U.S. 401 (10(i8). 

(c) Public La* 90-314 

In view of the holding of this Court in Pan American 
World Airways, Inc. that the Hoard did not have authority 
to permit supplemental to conduct “inclusive tour char¬ 
ters,” the Hoard sought legislation from Congress “to give 
it such authority.” On September 20. 1908, Congress en¬ 
acted Public Law 90-514 authorizing the suppleinentals to 
conduct “inclusive tour charters.” 

Public Law 90-514 amended Section 101(33)* of the Act 
to read as follows: 

•*(33) ‘Supplemental air transportation’ means char¬ 
ter trips, includiny inclusive lour charter trips, in air 
transportation, other than the transportation of mail 
hv aircraft, rendered pursuant to a certificate ot public 
convenience and necessity issued pursuant to section 
401(d)(3) of this Act to supplement the scheduled 
service authorized by certificates of public convenience 
and necessity issued pursuant to sections 401(d)(1) 
and (2) of this Act. Nothing in Ibis paragraph shall 
permit a supplemental air carrier to sell or offer for 
sale an inclusive tour in air transportation by selling 
or offering for sale individual tickets directly to mem¬ 
bers of the general public, or to do so indirectly by 
controlling, being controlled by, or under common con¬ 
trol with, a person authorized by the Board to make 
such sides.” ** 

•Renumbered Section 101 f301 by Public Law No. 93-3GG. 

•• Additions shown by italics. 
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It is clenr, on the face of the statute, that the new law 
only added the words “including inclusive tour charter 
trips’* to tin definition of “supplemental air transportation” 
in Section 101(33) of the Act, while precluding the supple¬ 
mental from themselves selling such inclusive tours. 

The Hoard only sought legislation permitting the supple* 
mentals to carry “inclusive tour charters.” In consider¬ 
ing the Board’s proposal the Senate Committee pointed 
out that the purpose of the hill was to “give specific statu¬ 
tory authority to supplemental air carriers to conduct inclu¬ 
sive tour charter trips.” (1968 S. Rep., p. 1).* It added 
that the bill “would leave supplemental air carriers in pre¬ 
cisely the same position they were under flic certificates of 
public convenience ami necessity issueil by the Ho aril ami 
the reputations prescribed by the Hoard prior to the adverse 
court decisions." (1968 S. Rep., p. 8). 

The Senate Committee wanted it explicitly understood 
that “nothing in the bill shall violate or change the rules 
and regulations as prescribed by the Civil Aeronautics 
Hoard on individual ticketing.” (1968 S. Rep., p. 7). The 
Committee reiterated its position stated at the time of the 
enactment of I'ublie Law 87-528: 

“‘[lit is not the intention of the committee to permit 
individually ticketed service to be offered to the gen¬ 
eral public under the guise of charter. The proposed 
statutory definition, therefore, provides that charter 
shall not include such individually ticketed service 
whether offered by an air carrier directly or by a 
travel agent. 

“‘This restriction is subject to one excfp’ion be¬ 
cause there is one circumstance in which a carrier or 

•“1908 S. Rep.” refers 1o Sen. Rep. No. 1354. 90th Congress, 
2d Session; “1908 II. Rep.” refers to House Rep. No. 1039, 90th 
Congress, 2d Session. 
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travel agent may offer the services to individual mem¬ 
bers of the public and still conform to the traditional 
concept of charter. This is in connection with an all¬ 
expense-paid group tour. If a travel agent charters 
an aircraft for an all-expense-paid tour and then offers 
to individual members of the public the right to par¬ 
ticipate as a member of the group, this is a very dif¬ 
ferent sort of service from individually ticketed trans¬ 
portation.*” (1968 Sen. Rep., p. 7). 

The House Committee also stressed the limited scope ot 
the legislation: 

“The committee understands the position of CAR as 
supported by the Department of Transportation to be 
that the cloud which has been imposed by litigation 
should be lifted, and that the CAR should be in the 
position to continue its interpretation and authoriza¬ 
tion of inclusive tour charters as construed prior to 
the second circuit decision and the Supreme Court 
4-to-4 affirmation. This is the precise intent of this 
committee. The CAB's authority is clarified, not en¬ 
larged here. The present requirement that tour oper¬ 
ators, not supplemental air carriers, may offer inclu¬ 
sive tours and sell tickets to the general public will he 
required by statute. We w aid not otherwise disturb 
the flexibility of the CAB as to future rulemaking, but 
ice do strenuously urge and expect the CAB to continue 
to maintain the distinctions between the supplemental 
air carriers and the scheduled air carriers. W e believe 
that sufficient distinctions are made as to inclusive 
tours in the present requirements under part .378.*’ 
(1968 11. Rep., p. 4). 

1 .e limited scope of the bill permitting the supplemental* 
to carry inclusive tour charters was also emphasized in tin* 
debates in Congress. 
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Congressman Friedel, Chairman oi the Subcommittee on 
Transportation and Aeronautics, made this clear: 

“ ... T want to make certain that the record is clear that 
the Committee on Interstate and Foreign Commerce 
intends by this bill to clarify the Board’s inclusive tour 
authority. It does not intend to enlarge the Board’s 
authority.” (114 Cong. liec. 25058). 

Congressman Staggers, Chairman of the Committee on 
Interstate and Foreign Commerce, also indicated the 
limited nature of Public Law 90-514. In response to an 
inquiry from another member of the Committee as to 
whether that law would relax the existing CAB limitations 
upon inclusive tours, Mr. Staggers stated: 

“ . . . The provisions of the bill are intended to button it 
down specifically in the bill. To elaborate a little more 
upon what the distinguished gentleman from Virginia 
has said, the tour must stop at three intermediate 
points; the tour must last 7 days. The tour includes 
ground transportation at each stop. It includes hotel 
accommodations at each one of the stops and the pack¬ 
age price must be at least, 110 percent of what a 
scheduled airline would charge for the air service be¬ 
tween the points involved.” (114 Cong. Bee. 2.)0a2). 

Congressman Moss, another member of the Committee, 
stated: 

“...The report of the committee advises the Civil 
Aeronautics Board that any modifications to the pres¬ 
ent reputations defining inclusive tour charter trips 
must Heartg maintain the distinction between the in¬ 
clusive tour charter services of the supplemental s and 
the point-to-point, individually ticketed scheduled ser¬ 
vices of the route carriers (114 Cong. Bee. 25053). 
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Thus the statute itself and the legislative history behind 
it makes it perfectly clear that the supplemental are 
to supplement the service of the scheduled carriers and 
that such supplementation is to he in the form of bona 
fide charter service which preserves the distinction be¬ 
tween group and individually ticketed travel. 

Manifestly, the 10(58 amendment merely authorized the 
operation of “inclusive tour charters” and the purpose of 
the amendment was solely “to ‘clarify’ rather than add to 
the authority of the Board as originally granted in the 
1002 legislation.” Saturn Airways, Inc. v. CAB, 483 F.2d 
1284, 1201 (D.C. Cir. 1973). 

E. The “ One-Stop-Inclusive Tour Charter* 9 Is Not an 
“Inclusive Tour Charter Trip ” Authorised by Con- 
press Under the 19(dl Amendment. 

As demonstrated above, the “inclusive tour charter trip” 
authorized by Congress under the 19(58 amendment was 
clearly defined. The inclusive tour “must stop at three 
intermediate points; the tour must last 7 days. The tour 
includes ground transportation at each stop. It includes 
hotel accommodations at each one of the stops, and the 
package price must be at least, 110 percent of what a 
scheduled airline would charge for the air service between 
the points involved.” (114 Cong. Roe. 2.’>0,Y2). 

The OTC which the Board would now authorize makes 
no pretense of meeting these conditions. In place of two 
intermediate stops in addition to the destination point the 
OTC has no true intermediate stops;* in place of 7 days’ 


* The terminology “ one-stop" inclusive tour charter is a mis¬ 
nomer, particularly since it implies a visit to several cities. It 
actually refers only to the fact that the charter is a round trip; 
the “one-stop” is merely the “stop" at the destination of the flight 
and not an intermediate Stop between origin and destination. 


ft 3 

K 
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duration, the OTC in North America need last only 4 days; 
and in place of a package price of 110 percent ot the sched¬ 
uled airline fare, the OTC price will “in many cases be 
cheaper than point-to-point scheduled air fares.” (25a). 


I. 

The Civil Aeronautics Board Exceeded Its Statutory 
Power in Authorizing U.S. Supplemental Carriers to 
Conduct One-Stop-Inclusive Tour Charters. 

Under the Act, the Board may only authorize the U.S. 
supplemental air carriers to operate “charter trips, in¬ 
cluding inclusive tour charter trips, in air transportation 
§101(36), 49 U.S.C. § 1301(36). The OTCs, which 
the Board would now authorize the U.S. supplemental 
carriers to operate, are manifestly not “charter tiips as 
envisioned by the Congress in 1962 and 1968. The OTC is 
merely round-trip individually ticketed air transportation. 
And in authorizing the U.S. supplemental air carriers to 
operate OTCs, “the indistinct line between group (charter) 
and individually ticketed travel has been crossed.” Saturn 
Airways, Inc. v. CAB, supra, 483 F.2d at 1288. 

Under the OTCs, any North American passenger may go 
to a travel agent 15* days in advance of his (light and buy 
a round-trip ticket. This is clearly individually ticketed 
travel. 

The Board’s opinion in authorizing the operation of 
OTCs makes this manifest. It is perfectly clear that in 
adopting the rules on OTCs the Board was not attempting 
to define the meaning of the term “charter” as it was used 
by Congress or as it had previously been used in air trans¬ 
portation, but was employing a device to permit so-called 


•The Board anticipates reducing this period to 7 days (17a). 
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charter operators to carry more passengers at lower faros. 
The Board indicated that its primary objective was to make 
“low-cost bulk air transportation” available to the general 
public (4a). The Board says the OTC rule is needed “in 
order to increase the availability of low-cost transporta¬ 
tion.” (4a, fn. 10). The Board’s desire is simply “to make 
low-cost bulk air travel more available to the traveling pub¬ 
lic.” (18aa). While these may be worthy objectives, the 
worthiness of the objective obviously does not justify the 
Board in corrupting the plain meaning of the word “char¬ 
ter”, and in doing so to rewrite the Act. 

The proliferation of types of “charters” authorized by 
the Board since 1008 surpasses the wildest nightmares of 
a professor of semantics.* Today, the Board itself admits 
that it is unsure of just what is happening in the “evolving 
complexity of the charter field.” ** The Board admits that 
it lacks data as to charters on (1) “load factors for pas¬ 
sengers,” (2) “revenue,” “market rates and yields,” (3) 
“good information on the air travel origins and destina¬ 
tions of charter groups,” (4) “the relationship of charter 
service to scheduled service,” and (•)) “seasonality of char¬ 
ter markets.” *** 

It is no wonder that the Board admits that it lacks data 
on the relationship of charter service to scheduled service. 
The Board, by its regulations, has deliberately attempted 
to increase the scope of service rendered by the supple- 

* The Board’s “charter” types include: Advance Booking (AB), 
Travel Group (TG), Pro Rata Prior Affinity (PR), Common Pur¬ 
pose (CP), Entity (EP), Overseas Military Personnel (OM), 
Study Group (SG), Special Event (SE), Inclusive Tour (IT), 
Foreign Rule ITC (FT). To this assortment, the Board would 
now add the One-stop-inclusive Tour Charter (OTC) here chal¬ 
lenged. 

** EDR-287 (September 18. 1!)7.')). Explanatory Statement, p. 2. 

*** EDR-287 (September 18, 1975), Explanatory Statement, p. 


3. 
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mentals. In fact, the Board has referred to its continuing 
broadening of the term “charter” as its “step-by-step de¬ 
velopment of low-cost hulk transportation.” * 

Here then, is the key to the policy on which the Board 
has deliberately embarked, ignoring the express limitation 
on its authority to authorize “supplemental” air trans¬ 
portation. The Board intends to authorize the supple¬ 
mental carriers to enter the “low-cost bulk transportation” 
market, even though the transportation involved is clearly 
“scheduled” and not “charter” transportation. 

However desirable a national policy it may he to in¬ 
crease the operating authority of the U.S. supplemental 
carriers so as to permit them to provide “low-cost bulk 
travel,” this is a matter for Congress—not the Board— 
to decide. The “fact is that the Board is entirely a creature 
of Congress and the determining question is not what the 
Board thinks it should do but what Congress has said it 
can do.” CAB v. Delta Air Lines, Inc., 367 U.S. 316, 322 
(1961). 

The question of permitting the U.S. supplemental air 
carriers entry into the “low-cost bulk travel market” is a 
major policy decision which the Board may not make. 
The Supreme Court has repeatedly stated that where Con¬ 
gress has expressed a limitation it is not for the admin¬ 
istrative agency to rewrite the law. In FTC v. Raladam 
Co., 283 U.S. 643 (1931), the Supreme Court held that the 
Federal Trade Commission had acted beyond its power, 
saying: 

“Official powers cannot be extended beyond the terms 
and necessary implications of the grant. If broader 
powers he desirable, they must be conferred by Con¬ 
gress. They cannot be merely assumed by administra¬ 
tive officers. . .” (id. at 649). 

* EDR-287 (September 18, 1975), Explanatory Statement, p. 2. 






If the time has come to reevaluate the basic scope of 
the supplemental’ authority, it is up to Congress, not 
the Board, to make the reevaluation. See SLIM v. Insur¬ 
ance Agents' Int’l Union, AFL-CIO. 3fil C.S. 477 (1900) 
and II. K. Porter ( o. v. SLIM. 397 C.S. 99 (1970). 

II. 

The “Restrictions” the Board Has Placed on Its One- 
Stop-Inclusive Tours Do IVot Make Them Charter Trips. 

The Board argues that the “restrictions on OTC’s . . . 
although diffi ring significantly from those applied in our 
TOC rule, are nonetheless sufficient to maintain the legally 
required distinction between charter and individually tick¬ 
eted service ...” (4a). 

The Board’s claim that the “restrictions” it has imposed 
on OTCs qualified them as “charters,” rather than indi¬ 
vidually ticketed service, is specious. The Board has made 
no attempt to fit its “restrictions” into any established defi¬ 
nition of “charter”. Indeed, the Board’s '•■ole claim is that 
its “restrictions” will limit the number of passengers who 
can use OTCs. This, of course, has nothing to do with the 
legal me ming of “charter”. 

In Saturn Airwai/s, Inc. v. CAIi, su/ira, 4S3 F.2d 1284, 
the Court upheld the Board’s Travel Croup Charter (TOC) 
rule, saying: 

“An elaboration of the intricacies of the TOC regula¬ 
tions would serve little purpose. We have studied them 
carefully and find that they maintain the necessary dis¬ 
tinction between group and individually ticketed travel, 
and that they are the result of painstaking and rea¬ 
soned analysis bv the Board. We are impressed with 
the five ‘substantial and vital’ differences between 
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TGCs and conventional travel that have been stressed 
by the Board in its argument before us: (1) The TGC 
traveler is a parti / to the charter contract itself, in¬ 
curring liability for the pro rata share of the charter 
cost and running the risk that his cost may increase 
depnding upon the load factor ultimately achieved. 
('2) The travel group must be formed no less than 
three mouths prior to the scheduled departure time, or 
the trip must be cancelled. (3) The members of the 
group formed in above must have paid a deposit of 
25 percent of tlie minimum pro rata charter price be¬ 
fore the time for filing the list of tour members with the 
Hoard has elapsed, no more than four nor less than 
three months prior to the scheduled departure. This 
deposit is, subject to certain exceptions, nonrefundable. 
Payment of the balance must then be made not later 
than two months before departure. As of then the par¬ 
ticipant risks, again subject to certain exceptions, a 
100 percent forfeiture should I e desire to change his 
plans. (4) There is a risk of cancellation of the flight 
up to 15 days prior to scheduled departure because of 
defaults by fellow charter participants. (5) All TGC 
participants must go and return as a group, subject to 
predetermined, fixed restrictions as to the length of 
the trip” (Id. at 1292).' 

Under the Board’s OTC regulation, the sole requirement 
left of the intricacies of the Board’s Travel Group Charter 
regulations which impressed the Saturn Court is the re¬ 
quirement that OTC participants must go and return as 
a group, subject to the restriction as to the length of the 
trip. 

* As hereinafter delineated, “differences' (1), (2), (3) and (4). 
italicized above, have been eliminated by the Board in its OTC 
regulation. Of the “differences” which inipr, ssed the Saturn 
Court, only (5) remains in effect. 







In Pan American World Airways, Inc. v. CAB, ;>17 F.2d 
734 (2d Cir. 1975), this Court upheld the Board’s foreign 
originating travel group charter (TOC/ABC) regulations. 
This Court gave two basic reasons for this decision. 

One was that this Court found considerations of inter¬ 
national comity as a “special reason” for deference to the 
administrative experience and expertise of the Board. See 
id. at 745-4(1. Here no considerations ot international com¬ 
ity arc involved. Indeed the Board lias pointed out that 
“some foreign governments authorize only limited charter 
operations, or entirely preclude them.” (6a). 

This Court also upheld the Board’s TGC/ABC regula¬ 
tions on the ground that the restrictive conditi ms there 
imposed “[tjaken together . . . maintain the required dis¬ 
tinction between charter services and that of the regul- 
larly scheduled airlines.” (517 F.2d at 74G). It said: 

“Viewed as a whole, tin* various restrictions and limita¬ 
tions imposed in the Board's regulation maintain sub¬ 
stantial and vital differences between TGC ABC ser¬ 
vice and conventional service available to the individ¬ 
ual traveler. These distinctions include the following: 

1. At least 90 days in advance of (light departure, 
TGC/ABC participants are contractually bound to 
pay for a specifically identified flight. Individually 
ticketed travelers, on tin* other hand, need not incur 
any contractual obligation prior to the flight. They are 
free to reserve, change their reservations, and cancel 
when they please. 

2. There are other substantial restrictions, winch 
limit passenger flexibility. All r l<!(' ABC participants 
must go and return together as a group. There can bo 
no intermingling of passengers from different groups 
and no one-way passengers. Moreover, TGC/ABC par- 
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ticipants are subject to predetermined fixed restric¬ 
tions on the length of their trips. In sharp contrast, 
no restrictions are placed on an individually ticketed 
traveler. Such a passenger may purchase a one-way 
or round trip ticket, lie need not be ‘locked’ into any 
specified length of stay or date of return. The indi¬ 
vidually ticketed passenger can cut short his trip, ex¬ 
tend it, make up bis mind when to return after he 
reaches his destination, or decide not to return at all. 

3. The TGC/ABC restrictions necessitate a signifi¬ 
cant risk of flight cancellations up to the date of de¬ 
parture. Each TGC/ABC contract must cover at least 
forty seats and generally will involve a substantially 
greater number. Participants must be drawn exclu¬ 
sively from the li.-t of ‘actual participants’ (persons 
contractually bound to pay for a specifically identified 
flight at least ninety days in advance of flight depar¬ 
ture) or the list of ‘standbys’ (eligible list of substi¬ 
tute participants formed not less than 90 days in ad¬ 
vance of the flight whose number cannot exceed the 
number of seats contracted for on non-prorated TGC/ 
ABC flights’!. If substantial numbers of participants 
default or cancel and cannot be replaced by ‘standbys’, 
the charterer can choose to abort the flight rather 
than incur a financial los>. Thus, while the TGC/ABC 
rules do not mandate flight cancellation under sp«*ci- 
fied circumstances, neither do they forbid contractual 
provisions authorizing cancellations. In contrast, the 
individually ticketed passenger faces no such uncer¬ 
tainty.” (Id. at 742). 

Under the Board’s OTC regulation, however, virtually 
none of the foregoing distinctions remain. 

For example, there is no requirement that “at least 
90 days in advance of flight departure” OTC participants 
be “contractually bound to pay for a specifically identified 


■■■ -t- 
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flight”. The regulation does provide that only those pcr- 
sons whose Tinines appear on a passenger list previously 
filed with the Board (la days for North American OTCs) 
can he participants. However, it contains no requirement 
that participants he contractually hound to pay for the 
flight.* As the Board itself points out, the “participant’s 
ability to change plan'-, to cancel or to obtain a refund 
are only “subject to whatever additional terms the tour 
operator chooses to apply ...” (12a). 

While the OTC regulation does provide, as specified in 
(2) above, that there “shall he no intermingling of pas¬ 
sengers and each planeload group, or less-than-planeload 
group, shall move together as a group . . .” (4Sa), there 
is, in fact, no effective prohibition against “intermingling” 
of dun ter groups. There can he eight different “less-than- 
planeload groups” on one airplane and each one of these 
groups can return on a different carrier ( .>78a. 10(c); 4Ga). 

Moreover, the OTC restrictions do not “necessitate a 
significant risk of flight cancellations up to the date of 
departure”, as specified in (3) above. Instead, the OTC 
regulation is deliberately drawn so that the OTC operator 
can assume, without flight cancellation, the “entrepre¬ 
neurial risk entailed hv a failure to resell all of the seats 
. . .” (3a). This leads the travel agent to advertise “we 
pav for empty seats. (It s our risk !). Appendix A, iiifru. 

As a result, the Board’s OTC regulation has now watered 
down the term “charter” so that, in lieu of the TGC and 
TGC/ABC restrictions, which the courts h;v considered 
“substantial and vital”,*** the only restriction left is that 

* While the Board states that it experts that tour operators will 
minimize their financial risk by imposing reasonable penalty con¬ 
ditions upon cancelling participants, it states specifically that the 
regulation “does not in terms impose any cancellation requirements 
...” (13a, fn. 22). 

** Travel advertisement, New York Tunis. October 26, 1075, 
Section 10, p. 28. 

»** See 517 F.2d at 742; 483 F.2d at 1292. 






nil OTC participants “must go and return as a group, 
subject to predetermined, fixed restrictions as to the length 
of the trip.” Saturn Airways, Inc. v. CAti, supra, 483 
F.2d at 1292. Manifestly, this restriction does not make 
OTCs “charter trips” supplementing the service of the 
scheduled airlines. 

As shown in Appendix A, infra, travel agents will 
now advertise “there’s just one condition” an OTC partici¬ 
pant must meet to benefit by the unprecedented low price 
of OTCs. Payment for an international OTC “must be 
completed as soon as possible but not later than 31 days 
before departure (And why is even this necessary? Just 
call us and we’ll let you in on the secret). As you see, it 
is to your advantage to plan early and avoid paying more 
for the same thing. . .” 

In authorizing OTCs, the Board would permit the 1 .S. 
supplemental carriers to compete directly for the “mass 
market”. The Board would thus eradicate the distinction 
between scheduled carriers and supplemental carriers in 
direct contravention of the Act. The prediction of former 
Board Chairman Browne that, as “coni|>otition by both 
scheduled and charter carriers for the mass transport 
market” develops, “the principal justification for two 
classes of carriers will evaporate” and the “two classes 
will necessarily blend into one”, is now realized by the 
Board in its OTC regulation.* 


* Speech of Secor D. Browne, Chairman, Civil Aeronautics 
Board, Royal Aeronautical Society. London, England, Decem¬ 
ber 7, 1972. 
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CONCLUSION 

Tlie Board’s OTC regulation should be set aside. 
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APPENDIX A 


n 


ANNOUNCING. 


FOR THE FIRST TIME IN THE ANNALS OF AMERICAN AVIATION THE UNREALISTICALLY 
HIGH COST OF “JUST FLYING THERE” HAS BECOME A THING OF THE PAST. NOW 
THANKS TO A HISTORIC DECISION BY THE CIVIL AERONAUTICS BOARD [*.*«».« 

Government regulatory agency ] AIR TRANSPORTATION TO EUROPE IS AVAILABLE TO YOU ON A TRULY 

COMPETITIVE BASIS. AS A RESULT, YOUR ROUND TRIP JET TICKET TOGETHER WITH 
YOUR HOTEL AND OTHER VACATION COSTS, CAN NOW BE LESS THAN WHAT YOUR AIR 
PASSAGE ALONE USED TO BEI! 

f 

There’s just one condition you must meet to benefit by these unprecedented low prices (it’s a regula¬ 
tion). Payment for your tour package must be completed as soon as possible but not later than 31 
days before departure (And why is even this necessary? Just call us and we’ll let you in on the secret). 

As you see, it is to your advantage to plan early and avoid paying more for the same thing ... just 
a few hours of “jetting there.” 

SO ONCE AGAIN WE, BARJET SERVICES INC., PIONEERS OF LOW-COST QUALITY TOURS 
AND VACATION PACKAGES, ARE HAPPY TO OFFER YOU THE OUTSTANDING: 

Bargain Travel Season of all Times! 

WITH OUR "FLEXIBLE" * ONE-WEEKER SUPERVALUE TOUR PACKAGES TO: 


N.Y.. N Y. 


N Y , N Y. 


AMSTERDAM 


Soays, from 3297 

li t a Tour - fisi only an ticket "e'd on 1 


-ATHENS 

9 Days, from $386 

It's a Tour - not only air ticket. Read on! 


/ 


o 














Optional s out of Athens, the Gateway to the Middle East l Eastern World: 


Optionals out of Amsterdam, the Gateway to Europe: 


LONDON 

•to 1 f)8 «C1<1 1 

COPENHAGEN 

. 0 ‘78 . 

PARIS 

. ‘58. 

SWITZERLAND^ 

-• ‘99* I 

J 

CAIRO 

1 , <223 i ! 

i— _ _ i 


1 - -Y 


ROME 

i •'= »*9S j 

l_ 


WESTERN EUROPE i 


‘221 • 


I 


IORDAN It ISRAEL - Etcortad 

•’ »«■■, * 292 »n » i 


WEEKLY EVENING DEPARTURES FROM NEW YORKSTARTING WITH 


CHRISTMAS AND NEW YEAR 


1975 THROUGH MAY 30,1976 


* WHY “FLEXIBLE"? BECAUSE BESIDES INCLUDING YOUR BASIC REQUIREMENTS, THAT IS 
YOUR CHARTER JET FLIGHT ABOARD TRANS INTERNATIONAL AIRLINES, (Ameiirdn owned. 
mdnd.jedindope.iied) MEETING AND TRANSFER SERVICES, BED AND BREAKFAST AT FIRST 
CLASS HOTELS AND SOME SIGHTSEEING, IT ENABLES YOU TO CHOOSE, HERE OR 
OVERSEAS. FROM OUR WIDE LIST OF OPTIONAL TOURS AND EXCURSIONS, OR JUST DO 
AS YOU PLEASE . . . SIGHTSEE AND BROWSE ON YOUR OWN . . . ATTEND TO BUSINESS 
... OR VISIT FAMILY AND RELATIVES. AND MOST IMPORTANT IT GIVES YOU THE LOW 
PRICE BENEFITS OF GROUP TRAVEL WITHOUT THE STRAIN OF HAVING TO REGIMENT 
YOURSELF TO A FIXED AND INFLEXIBLE TIMETABLE WITH HUNDREDS OF OTHER 
TOURiSTS. 


thin. 1 ! 1 ;: 


IT MAKES SENSE TO PAY LESS FOR MORE VALUE! 

STUDY OUR FREE BROCHURE: WE KNOW (EVEN IF YOU.VE MADE OTHER PLANS) IT WILL MAKE YOU: 


SWITCH and SR VE! 


hi AD OUR SMALL PRiNT IT S tXTRLMtLY IMPORTANT' 


SOME FACTS ABOUT 

"CHARTER AND SCHEDUl'D AIRLINES ANO FARES 

No mailer what anyone will tell you ihe.e s no basic o.tle.ence m airline serv¬ 
ices. whether charter or scheduled (and. incidentally. scheduled amines fly 
charters too 1 ) 

Whether you tly on a scheduled regular" airline or or. a charier via a Civil 
Aeronautics Board-certified supplemental," you tly ori the same type ol 
lets That is, same equipment, same maintenance requirements, same m- 
llight services, same cramped sealing Same occasional (light delays too 
And more or less tie same type ol airline meals that are often touted as so- 
called gourmet a delights 

Why then this puce ditterence between scheduled and charters ? 
Primarily because tares on scheduled services are based on only partially 
tilled airplanes—and consequently you have to pay lor empty seats . . 
whereas charter rates are based on lull airplanes—and we pay tor empty 
seats (It s our risk!) 

So. why pay so much more lor the same thing? 

We believe the tun begins once you are there, not in just getting there 
We are therefore making it as inexpensive as possible tor you to get there 
and have more to spend and en|oy yourself while there 1 It s only a lew 
hours of (light time 1 So isn t it |ust plain sense to pay less for the same 
value 1 ’ 

By the way. dont come to ua tor any $1,999.00 tours to G eece (which 
Includes $1.642 00 First Class airfare with roomier testing und all the tree 
drinks you want)! Sorry, we don't even have a $799.00 tour based on 
Economy Class But we do have quality tours that save you hundreds of 
dollars both in air transportation and ground arrangements as such 


WHY BARJET? MORE FACTS! 

Our success is based ori your coming back to us again and again, 
whenever you want to travel that s why we strive to give you the very best 
m service and value every time you are ready for a vacation. 

Alter you shop around we know »ou won t be swayed 1 So. take this ad¬ 
vertisement to your tavonte Travel Agent. He s probably our Agent too. 
He It have our brochure You II pay him the same low price No more no 
lass! He II handle everything lor you expertly, expediently! 

It he doesn't, and we doubt it. come to us and we will give you everything 
we promised 1 Accept no substitute, because there s no substitute! 

As to reliability, you may book with lull confidence, tor your funds are 
100°o sate We are bonded and offer you escrow accounts for your 
protection By the way, we don't get paid by the bank unless we perform 
. . until your return home (that s right: that's when your funds are 

released to us from the escrow account) Few companies otter you this 
facility and security! 

About performance: 

Together with our affiliated companies, during the past several years we 
have become one ot America's maior overseas charter tour operators with 
thousands ol satisfied clients and triends On the other hand, we want to 
be absolutely cand'd with you we only promise to please of alt our 
tour participants 1 We too have our "5%-ers"! If you don't like saving up to 
TO'o of your vacation cost group travel isn't lor you! 

Things to remember No visas or vaccinations required on any "Flexible" 
Bariet Tour Just your valid passport and suitcase! And, for «n added dash 
ol tun, get your triends to travel with you: we have a nice surprise for 
parties of 4 or more booking together! Pay Later Plan" also available for 
qualifiers applicants 


f 


Book Billy tod Avoid Disappointment. A Jet Can Only Hold to Many People. 


For Further Information and Raiarvations Sss Your Travel Ajant or 

BARJET Services, Inc. EC ^ 

(Member, Amalgamated Group Enterprises, Inc.) Ywi., r »i, 

387 Park Avenue South. New York. N Y. 10016 • Til. 

(212)889-1888 

□ Encioted It my check tor $100 depot'! payable loSpsciel "WTI Truit Aceouni/Dollar Federal 

Lodn Allocation.“ 


For drpd'tuit on. 
Name_ 


Qpittrvl w; 


Add'eu . 


C'lV. 


Stale . 


Zip . 


1cii-|<"0"f Hornet I. 


_ But ( I, 


Also send brochures to ih« loilowine 


■ — - ■ 
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